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I. REPLY 

The purpose of a petition for review is to allow the Court to 

determine whether it should grant review based upon one of the reasons 

enumerated by RAP 13.4(b). Respondents DSHS, City, and County filed 

responses showing that that none of the reasons set forth in RAP 13 .4(b) 

warrant granting review of this case. The County preserved one issue for 

review as an alternate basis for dismissal should the Court accept the case. 

Petitioners CPM/CCM used their Reply on the Petition for Review, and 

their response to this Motion to Strike, to add improper supplemental 

argument in an attempt to obfuscate the primary questions before the 

Court on the Petitions for Review. The majority of CPM/CCM's Reply 

should be stricken, except for that section responding to the City's Motion 

to Strike Appendix C. 

CPM/CCM and Fearghal do not deny that CPM/CCM's Reply fails 

to respond to whether the Court should grant review of the sole additional 

issue preserved by the County regarding the applicability of RCW 

26.44.280 as an alternate basis for dismissal. Because the purpose of a 

petition for review is to determine whether to take review, their argument 

in response should have been limited to that question, not to argue about 

substance of the issue. Therefore, CPM/CCM's Reply regarding RCW 



26.44.280 should be stricken as requested m the Respondent's Joint 

Motion to Strike. 

The remainder of CPM/CCM's Reply should be stricken as 

improper argument. The applicability of stare decisis is not a "new issue," 

but is a fundamental tenet of legal construction that was properly raised in 

response to the new arguments raised in the Petitions for Review 

requesting, both explicitly and implicitly, for this Court to overturn the 

principles established in M W. and Roberson. See Fearghals' Pet. for Rvw. 

at I 0 (referring to "M W. v. DSHS; the origin of the error" and requesting a 

rejection of "harmful placement decision" as an element of the implied 

statutory claim); CPM/CCM Pet. for Rvw. at II (arguing, contrary to 

Roberson and M W., that no placement has to be made by DSHS or law 

enforcement in order for a RCW 26.44.050 wrongful removal claim to be 

actionable). That CPM/CCM and Fearghal ignored Roberson and 

principles of stare decisis when asking the court to take review does not 

warrant allowing them a reply to make additional argument. 

Similarly, that Petitioners ignored discussion of the Legislative 

amendments in this area of law related to whether there is an issue of 

substantial public importance presented here does not warrant a reply. 

This is not a new issue, but was proper argument raised in response to the 
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issues raised in the Petitions for Review. That section of CPM/CCM's 

Reply should be stricken. 

Furthermore, in response to CPM/CCM' s mischaracterization of 

Lewis, Roberson, and Yonker in their Reply brief, Respondents provided 

clarification of those cases as they related to the issue before the Court: 

whether the Reply was improper argument related to an issue already 

presented to the Court. Contrary to Fearghal's argument, 1 Respondents' 

clarification of those cases in its Motion to Strike was not improper. Brief 

discussion of the substantive background of those cases was necessary to 

assist the Court in understanding why the Reply brief contained improper 

argument related to the same issues raised in the Petitions for Review and 

was not a proper Reply regarding a new issue. 

The majority of CPM/CCM's Reply was improper under RAP 

13.4(d), which permits a reply "only if the answering party seeks review 

of issues not raised in the petition for review." Issues 3.1-3.3 and Sections 

III(A), (B), and (C) should be stricken because they are improper 

additional argument, and do not address new issues for which 

Respondents sought review. Respondents DSHS, City, and County request 

1 In his response to the Motion to Strike Reply, Fearghal inserts improper 
argument in an attempt to make it appear as if there is a conflict within the Court of 
Appeals, and similarly mischaracterizes the opinion of the Court of Appeals in Lewis v. 
Whatcom County, 136 Wn. App. 450, 457-458, 149 P.3d 686 (2006) by ignoring the 
sentences in the opinion immediately preceding and following the selected quotation. 
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that CPM/CCM be ordered to file a reply that is limited to the City's 

Motion to Strike Appendix C and exclude additional arguments regarding 

the issues they raised in their petition for review. 

RESPECTFULLY SUBMITTED this 22nd day of September, 

2016. 

ROBERT W. FERGUSON 
Attorney General 

Is/ Suzanne LiaBraaten 
SUZANNE LIABRAATEN, 
WSBA No. 39382 
Assistant Attorney General 
SuzanneL@atg. wa.gov 
Attorney for Defendant/Respondent 
DSHS 

CITY ATTORNEY'S OFFICE 
VANCOUVER, WASHINGTON 

Is/ Daniel G. Llovd (by electronic 
approval) 
Daniel G. Lloyd, WSBA No. 34221 
Assistant City Attorney 
dan.lloyd@cityofvancouver.us 
Attorney for Defendant/Respondent 
City of Vancouver 
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ANTHONY F. GOLIK 
Prosecuting Attorney 
Clark County, Washington 

Is/ Taylor Hallvik (by electronic 
approval) 
Taylor Hallvik, WSBA #44963 
Deputy Prosecuting Attorney 
taylor.hallvik@c lark. wa.gov 
Attorney for Defendant/Respondent 
Clark County 



PROOF OF SERVICE 

I hereby declare that on this 2nd day of September, 2016, I caused 

to be electronically filed the foregoing document: Motion to Strike Reply 

by CPM/CCM, and I also served a copy on all parties or their counsel of 

record as follows: 

~Electronic Mail by Agreement 

Fearghal McCarthy 
17508 NE 38th Way 
Vancouver, WA 98682 
FearghalmccarthyOO I (cvgmail.com 

Taylor Hallvik, WSBA No. 44963 
Deputy Prosecuting Attorney 
Attorney for Defendant/Respondent 
County of Clark 
taylor.hallvik(cvclark.wa.gov 
Nicole.davis(@,clark.wa.gov 

Daniel G. Lloyd, WSBA No. 34221 
Assistant City Attorney 
Attorney for Defendant/Respondent 
City ofVancouver 
dan.lloyd((i)cityofvancouver.us 
Deborah.hartsoch(a),cityofvancouver.us 

Erin C. Sperger 
1617 Boylston A venue 
Seattle, WA 98122 
Erin{ajLegaiWcllspring.com 

Tyler K. Firkins 
Van Siclen Stocks & Firkins 
721 45th Street NE 
Auburn, W A 98002 
TFirskins((/)VanSiclen.com 
Diana@VanSiclen.com 

DATED this 22nd day of September, 2016, at Tumwater, W A. 

/s/ Melissa Kornmann 
MELISSA KORNMANN 
Legal Assistant 
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OFFICE RECEPTIONIST, CLERK 

From: 
Sent: 
To: 
Cc: 
Subject: 

Received 9/22/16. 

OFFICE RECEPTIONIST, CLERK 
Thursday, September 22, 2016 4:23PM 
'Kornmann, Melissa (ATG)' 
LiaBraaten, Suzanne (ATG) 
RE: 93280-8, McCarthy v. DSHS, et al., DSHS's Answer to Petition for Review 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye
mail attachment, it is not necessary to mail to the court the original of the document. 

Questions about the Supreme Court Clerk's Office? Check out our website: 
http://www.courts.wa.gov/appellate trial courts/supreme/clerks/ 

Looking for the Rules of Appellate Procedure? Here's a link to them: 
http://www.courts.wa.gov/court rules/?fa=court rules.list&group=app&set=RAP 

Searching for information about a case? Case search options can be found here: 
http://dw.courts.wa.gov/ 

From: Kornmann, Melissa (ATG) [mailto:MelissaK@ATG.WA.GOV] 
Sent: Thursday, September 22, 2016 4:20PM 
To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV> 
Cc: LiaBraaten, Suzanne (ATG) <SuzanneL@ATG.WA.GOV> 
Subject: 93280-8, McCarthy v. DSHS, et al., DSHS's Answer to Petition for Review 

Attached for filing please find Respondents DSHS, County, and City's Joint Reply on Motion to Strike CPM/CCM's Reply 
to Petition for Review. 

M~V.Kor~ 
Legal Assistant 4- Team 6 
360.586.6431 
Attorney General's Office-Torts Division 
7141 Cleanwater Dr. SW 
PO Box 40126 
Olympia WA 98504-0126 

This email may contain confidential information which is legally privileged. If you have received this email in error, please notify us by return email 
and delete this message. Any disclosure, copying, distribution or other use of the contents of this information is prohibited. 
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